Gregory L. Geist
Director

November 23, 2016

Board of County Commissioners

Clackamas County

Members of the Board:

Approval of an Intergovernmental Agreement between Clackamas County Service District No. 1

and the Oregon Department of Transportation
for a Flexible Service Agreement for Equipment and Services

Purpose/Outcomes | Become a signatory to an IGA with ODOT to allow for sharing
equipment and services.

Dollar Amount and | $150,000 annually with a total not-to-exceed contract total of $750,000
Fiscal Impact

Funding Source Clackamas County Service District No. 1 District Budget. No General
Funds impacted.

Duration Upon signature to November 1, 2021

Previous Board Department of Transportation and Development signatory in 2007 and

Action/Review renewed on 12/13/2012

St_rategic Plan 1. This program supports the WES Strategic Plan objective that

Alignment customers will continue to benefit from a well-managed utility and

properly functioning infrastructure that supports healthy streams and
reduces flooding, and that 50% of District streams are healthy.

2. This program supports the County’s Strategic Plan objective of
building a strong infrastructure that delivers services to customers.

Contact Person Ron Wierenga (503) 742-4581, WES Surface Water Manager

BACKGROUND:

Throughout Clackamas County Service District No.1 (CCSD1), Water Environment Services
(WES) administrates surface water management practices in accordance with a federal
municipal separate storm sewer system (MS4) permit. State and interstate highways are located
within CCSD1 boundary, and the Oregon Department of Transportation (ODOT) administers the
maintenance associated with those rights-of-way.

In 2006, ODOT approved the creation of an intergovernmental agreement (IGA) that was
designed to allow different municipalities to pool their resources to conduct road maintenance
and stormwater management work across different local jurisdictions. Rather than re-deploying
assets or hiring contractors, signatories of this IGA agree to share equipment, materials, and
services to their mutual benefit, to the general public’s benefit, and to promote the cost-effective
efficient use of public resources. Under this agreement, a signatory municipality can issue a
work-order request of ODOT to perform a service, and would then reimburse ODOT for that
service. Clackamas County’s Department of Transportation and Development became a
signatory to this IGA in 2007, and renewed on December 13, 2012.
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CCSD1 can use this agreement to share equipment and services to address drainage concerns
caused by storm system malfunction, including flooding. CCSD1 can also use this agreement to
conduct pollution prevention activities, such as eliminating illicit discharges to the storm system

and spill cleanup, as well as for municipal operations like street sweeping that prevent pollution.

This agreement has been reviewed and approved by County Counsel.

RECOMMENDATION:

CCSD1 recommends the Board of County Commissioners of Clackamas County, acting as the
governing body of Clackamas County Service District No.1, approve the Intergovernmental
Agreement between Clackamas County Service District No.1 and the Oregon Department of
Transportation for a Flexible Service Agreement for Equipment and Services.

Respectfully submitted,

Greg Geist, Director
Water Environment Services



Misc. Contracts & Agreements
No. 20656

ODOT FLEXIBLE SERVICE AGREEMENT
Intergovernmental Agreement for Equipment and Services with
The Oregon Department of Transportation

THIS AGREEMENT is made and entered into by and between THE STATE OF OREGON,
acting by and through its Department of Transportation and the cities and/or counties
signing on to this Agreement, hereinafter referred to collectively as “Agencies”. ODOT and
Agencies shall be referred to collectively as “Parties”. |

RECITALS

1.

By the authority granted in ORS 190.110, 366.572, 366.574 and 366.576, ODOT may
enter into cooperative agreements with the counties, cities, and units of local
government for the performance of work on certain types of maintenance or
improvement projects with the allocation of costs on terms and conditions mutually
agreeable to the contracting parties.

ODOT and Agencies own certain equipment and materials, and provides services
that may be useful to other Parties for transportation related activities.

The Parties agree that sharing equipment, materials, and services is both to their
mutual benefit and to the general public’s benefit and promotes the cost-effective and
efficient use of public resources so long as used for transportation purposes.

A previous Intergovernmental Agreement.(IGA) for shared services was signed by
Multhomah County, the City of Gresham, City of Portland, City of Fairview, City of
Troutdale, City of Wood Village and Oregon Department of Transportation in 1991
which expired in 1996. A subsequent three-year IGA for shared services was
entered into by Multnomah County, City of Gresham and Oregon Department of
Transportation in 1996 and by the provision of a 1999 ADDENDUM, other parties
agreed to sign and join the 1996 agreement.

The previously mentioned {GA and addendum have expired and have been replaced
by the Portland Metropolitan Area Transportation (PMAT) Agreement, executed on
August 15, 2002. Said agreement is administered by Multnomah County. The
parties to said agreement to-date are Mulinomah County, Washington County,
Marion County, City of Gresham, City of Wood Village, Clackamas County, City of
Salem, City of Portland, Hood River County, Polk County, Columbia County, Wasco
County and Benton County.
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6. It has been determined that ODOT cannot sign said aforementioned PMAT

agreement in its current form. Therefore, in an effort to commit to the obligations in
said PMAT agreement, ODOT wishes to enter into this Agreement with Agencies.

DEFINITIONS

1. The term “Provider” shall be defined as the Party (eiiher ODOT or Agencies) that is
supplying the service, equipment or materials.

2. The term “User” shall be defined as the Party (either ODOT or Agencies) that is
requesting or receiving services, equipment or materials.

NOW THEREFORE, the premises being in general as stated in the foregoing RECITALS,
itis agreed by and between the parties hereto as follows

TERMS OF AGREEMENT

1. Under such authority, ODOT and Agencies desire to enter into this Agreement to
establish procedures for sharing road and highway services, equipment and materials,
and to define legal relationships and responsibilities for any services or equipment
sharing between ODOT and any of the Agencies. Any services or equipment shared
between the Agencies that do not involve ODOT should follow the existing PMAT
agreement which is administered by Multnomah County, provided that the Agencies
are signed parties to the PMAT agreement.

2. The Parties shall make available to each other vehicles, equipment, machinery,
materials, related items, and services in the manner and on the terms and conditions
provided herein. The vehicles, equipment and machinery covered by this Agreement.
shall only be such items appropriate for transportation related activities, and shall not
include regular automobiles.

3. An Equipment Sharing Catalog will be provided upon request by each entity to the
other parties of this Agreement, Said catalog shall describe available equipment and
current rental rates. Upon receipt, ODOT’s Region 1 Operations/Maintenance Manager
will distribute said catalog to the appropriate ODOT personnel. Supplies or materials
shall be charged at Provider's invoice cost plus an established administrative fee, or
may be replaced by the User. Equipment usage and services shall be charged at
Provider's rates used for its internal financial management of personnel and
equipment.

4, The tasks associated with the responsibilities referred to above are as defined in the
current editions of the ODOT Maintenance Guide, ODOT Maintenance Field
Operations Manual, Maintenance Management System (MMS) Manual, Water Quality
and Habitat Guide, and Best Management Practices Manual which, by this reference,
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are incorporated herein. All services requested of ODOT shall follow procedures
addressed in these manuals and will require a Work Order Authorization. All services
provided to ODOT shall follow the accepted industry standard, and any specifics
identified in the Work Order Authorization, and will require a Work Order Authorization.
The Work Order Authorization shall include MMS Activity numbers.  Other
maintenance services may be included as defined on the Work Order by a MMS
Activity number from the current manual edition.

5. The term of this Agreement shall begin upon signature by ODOT and the first Party to
execute said Agreement and shall be in effect for a period of five (5) years. The
Agreement may be extended at that time by mutual consent of all parties in the form of
an amendment to this Agreement.

6. This Agreement may be modified by mutual consent of all Parties and upon execution
of amendments to this Agreement stating said modifications. If the total cost of any
Work Order under this Agreement exceeds $100,000, the Department of Justice must
review and approve any amendments and/or Work Orders prior to performance of any
work. At no time shall total cost under this Agreement for services provided to ODOT
(including all Work Orders) exceed a total amount of $4,000,000 per calendar year for
an Agreement total of $20,000,000 without first obtaining a fully executed amendment
to this Agreement.

SCOPE OF WORK

1. ODOT's District Managers, or their approved designees, may request services from
Agencies on an as-needed basis for work performed on ODOT-owned and maintained
highways and highway right of way. Service requests shall be a written request in the
form of a Work Order Authorization, attached hereto as Exhibit A and made a part of
this Agreement. The Work Order Authorization may be signed by ODOT's District
Manager, or their approved designee. Each Work Order Authorization shall be issued
pursuant to this Agreement and the provisions of this Agreement shall be incorporated
into each Work Order Authorization. Both parties shall sign the Work Order
Authorization before commencement of work. Under emergency conditions, the Work
Order Authorization may be faxed. Both parties shall sign the faxed Work Order
Authorization before work begins. An original signed Work Order Authorization shall be
completed and returned to the originating party within ten (10) working days.

2. Agencies may request services from ODOT on an as-needed basis for work performed
on city or county owned and maintained streets or roads and city or county right of
way. Service requests shall be a written request in the form of a Work Order
Authorization, as shown on Exhibit A. The Work Order Authorization may be signed by
the Agencies Public Works Director, Street Foreman, or their approved designee. Each
Work Order Authorization shall be issued pursuant to this Agreement and the
provisions of this Agreement shall be incorporated into each Work Order Authorization.
Both parties shall sign the Work Order Authorization before commencement of work.
Under emergency conditions, the Work Order Authorization may be faxed. Both
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parties shall sign the faxed Work Order Authorization before work begins. An original
signed Work Order Authorization shall be completed and returned to the originating
party within ten (10) working days. Upon execution of this Agreement, Agencies shall
provide the names and titles of the individuals authorized to sign the Work Order
Authorizations to ODOT on the signature page attached to this Agreement.

The User shall provide instructions to the Provider's employees concerning work to be
performed under the Work Order, and the Provider shall direct and supervise its
employees who are assigned to assist the User.

REIMBURSEMENT INSTRUCTIONS

1.

Provider shall submit an estimate for specific services, use of materials, or rental of
equipment to the User at the request of the User. Provider shall maintain an accurate
cost accounting system, track expenditures and provide monthly statements to User
for actual costs incurred for work performed under this Agreement. Provider shall
quarterly tota! all costs due based on the monthly statements of accounts sent to
User and submit an invoice to User for payment within 45 days of receipt of the
invoice. User shall reimburse Provider for materials, equipment and services based
on invoice plus administrative fee for materials and supplies and the Provider’s rates
used for its internal financial management of personnel and equipment. User may
replace materials or supplies with a like quantity and amount, as determined by
Provider. If User elects to replace said materials, replacement shall be made within
45 days of the invoice date.

Billings to ODOT shall be submitted to ODOT’s Region 1 Operations/Maintenance
Manager at 123 NW Flanders St., Portland, OR 97204. Billings to Agencies shall be
submitted to the contact person and address provided on the individual Agency
signature page.

Under no condition shall ODOT's total obligation for payments exceed $20,000,000
during the term of this Agreement.

Under no condition shall an individual Agency's total obligation for payments exceed
$500,000 during the term of this Agreement unless the signature page for the specific
Agency identifies a different annual maximum amount.

EXPENDITURE AUTHORIZATION

1.

All Parties certify, at the time this Agreement is executed, that sufficient funds are
available and authorized for expenditure to finance costs of this Agreement within
their current appropriation or limitation of their current biennial budget. No Party shall
be indebted or liable for any obligation created by this Agreement in excess of the
debt limitation as stated in Article XI, Section 7, of the Oregon Constitution. No Party
shall assume any debts of the other Parties in violation of Article XI, Section 8, of the
Oregon Constitution.
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2.

No Party shall be liable for any expenditure under this Agreement without proper
appropriation pursuant to ORS Chapter 291 and ORS Chapter 294 respectively.

EQUlPMlENT AND SERVICES

1.

Each Party shall make available to the other Party vehicles, equipment, machinery,
employees, related items and services in the manner and on the terms and conditions
provided herein.

Services and equipment shall be provided upon reasonable request at mutually
convenient times and locations. Each Party retains the right to refuse to honor a
request if the services or equipment are needed for other purposes, if providing the
equipment would be unduly inconvenient or if for any other reason the Party
determines in good faith that it is not in its best interest to provide a particular item or
service at the requested time. Itis up to the discretion of the Provider as to whether an
operator shall be provided with the equipment.

The User shall take proper precaution in its operation, storage, and maintenance of the
Provider's equipment. Equipment shall be used only for its intended purpose. User
shall permit the equipment to be used only by properly trained and supervised
operators and shall be responsible for equipment repairs necessitated by misuse or
negligent operation. User shall perform and document required written maintenance
checks prior to and after use and shall provide routine daily maintenance of equipment
during the period in which the equipment is in User's possession. User shall not,
however, be responsible for scheduled maintenance or repairs other than repairs
necessitated by misuse or negligent operation. User shall be responsible for damage
to rented equipment considered beyond normal wear and tear, including repairs
necessitated by misuse or negligent operation; however, shall not be responsible for
scheduied maintenance and refated normal repairs

If a piece of equipment requires repair while in use, a Provider mechanic and a User
mechanic shall assess the problem and, in consultation with each other, determine
which party is responsible for repair. In the event an agreement cannot be reached,
ODOT’s appropriate District Manager, or designee, and the other Party’'s authorized
representative shall determine the responsible party.

The Provider shall endeavor to provide equipment in good working order and to inform
User of any information necessary for the proper operation of the equipment. The
equipment, however, is provided “as is”, with no representations or warranties as to its
fitness for a particular purpose. User shall be solely responsible for selecting the
proper equipment for its needs and inspecting equipment prior to use. It is
acknowledged by the Parties that the Provider is not in the business of selling, leasing,
renting, or otherwise providing equipment to others and that the parties are acting only
for their mutual convenience and efficiency.
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6.

The Parties shall provide equipment storage space to each other, at no charge, upon
rental request when mutually convenient. It is recognized that such storage is for the
benefit of the party requesting it. The Party storing the equipment shall be responsible
only for providing a reasonably safe and secure area.

Service and usage times, established for the purpose of record keeping and rental
charges, shall be defined as “hours used on the job”. In the event the equipment being
used does not have an hour meter, the User shall document the number of hours used
performing an activity.

The Parties shall use their individual internal rental rates for labor and equipment.
These rates may be adjusted only once per State fiscal year.

The Parties shall maintain accurate and up-to-date records of all rentals of equipment
and operators. Said records will be kept available for inspection by representatives of
each Party for a period of three years following termination of this Agreement.

10.The Parties shall furnish fuel, maintenance, and insurance for their equipment;

however, fuel for vehicles and equipment shall be provided by the User during the
period in which the equipment or vehicle is in the User's possession. Equipment shall
be retumed to the Provider with a like amount of fuel as when it was furnished to the
User.

GENERAL PROVISIONS

1.

The Parties hereby grant the other Parties authority to enter onto their right-of-way for
the purpose of performing the maintenance services as stated on the Work Order.

The Parties shall only assign personnel to work on the other's right-of-way that have
similar job experience on public right-of-way.

The Parties acknowledge and agree that each of the other Parties, the Oregon
Secretary of State’s office, and the federal government and their duly authorized
representatives shall have access to such fiscal records and other books, documents,
papers, plans and writings of each Party that are pertinent to this Agreement to
perform examinations and audits and make excerpts and transcripts. The Parties
shall retain and keep all files and records for a minimum of three years following
termination of the Agreement.

All Parties shall comply with all federal, state, and local taws, regulations, executive
orders and ordinances applicable to the work under this Agreement, including, without
limitation, the provisions of ORS 279B.220, 279B.225, 279B.230, 279B.235 and
279B.270 incorporated herein by reference and made a part hereof;, Without limiting
the generality of the foregoing, all Parties expressly agree to comply with (i) Title VI of
Civil Rights Act of 1964; (ii) Title V and Section 504 of the Rehabilitation Act of 1973;
(iii) the Americans with Disabilities Act of 1990 and ORS 659A.142; (iv) all regulations
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and administrative rules established pursuant to the foregoing laws; and (v) all other
applicable requirements of federal and state civil rights and rehabilitation statutes,
rules and regulations.

5. Each Party represents that this Agreement is signed by personnel who have been
authorized to do so by that Party.

6. Provider personnel assigned to assist User shall not be considered employees of
User. Each Party shall be responsible for the following items in regard to their own
employees: .

a)Payment of all wages and benefits that its employees are entitled to receive

through their employment including, but not limited to, vacation, holiday and sick
leave; other leaves with pay; medical, dental, life, and accident insurance; other
insurance coverage; overtime; Social Security; Workers’” Compensation;
unemployment compensation, and retirement benefits.

b)Withholding Social Security, federal and state taxes, and other regular
deductions from wages paid to employees.

c)Administration of applicable civil service statutes and rules, classification and
compensation plans, collective bargaining agreements, and other laws and
agreement governing personnel relations with employees.

7.. The Parties to this Agreement are of equal authority. Each Party acts independently
in the performance of its obligations and functions under this Agreement, and no
Party shall be considered the agent of another Party.

8. To the extent permitted by Article XI, Section 7 and Section 10 of the Oregon
Constitution and by the Oregon Tort Claims Act, each Party shall indemnify each
other Party against liability for damage to life or property arising from the indemnifying
Party's own activities under this Agreement, provided that a Party will not be required
to indemnify the other Party for any such liability arising out of the wrongful acts of
employees or agents of that other Party.

9. Notwithstanding the foregoing defense obligations under paragraph 8 above, no
Party nor any attorney engaged by any Party(s) shall defend any claim in the name of
the any Party(s) or any agency/department/division of such other Party(s), nor purport
to act as legal representative of the any Party(s) or any of its
agencies/departments/divisions, without the prior written consent of the legal counsel
of any such other Party(s). Each Party may, at anytime at its election assume its own
defense and settlement in the event that it determines that the other Party(s) is/are
prohibited from defending it, or other Party(s) is/are not adequately defending it's
interests, or that an important governmental principle is at issue or that it is in the
best interests of the Party(s) to do so. Each Party reserves all rights to pursue any
claims it may have against the other Parties if it elects to assume its own defense.
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10.

11.

12.

13.

14.

15.

16.

All employers under this Agreement are subject employers under the Oregon
Workers' Compensation Law and shall comply with ORS 656.017, which requires
them to provide Workers’ Compensation coverage for all their subject workers, unless
such employers are exempt under ORS 656.126. All employers shall ensure that

- each of its contractors complies with these requirements.

Any Party may terminate its participation by providing at least thirty (30) days written
notice to the other Parties. Any amounts due and owing by a terminating Party shall
be paid within thirty (30) days of termination. Any termination of this Agreement shali
not prejudice any rights or obligations accrued to the Parties prior to termination.

The Provider shall not enter into any subcontracts for any of the work scheduled
under this Agreement without obtaining prior written approval from the User.

Nothing herein shall be deemed to restrict authority of any of the Parties to enter into
separate Agreements governing the terms and conditions for providing equipment or
services on terms different than specified herein.

No Party to this Agreement shall be indebted or liable for an obligation created by this
Agreement in excess of the debt limitation as stated in Article XI, Section 10, of the
Oregon Constitution.

This Agreement and attached exhibit constitute the entire Agreement between the
Parties on the subject matter hereof. There are no understandings, agreements, or
representations, oral or written, not specified herein regarding this Agreement. No
waiver, consent, modification or change of terms of this Agreement shall bind any
Party unless in writing and signed by all Parties and all necessary approvals have
been obtained. Such waiver, consent, modification or change, if made, shall be
effective only in the specific instance and for the specific purpose given. The failure
of ODOT to enforce any provision of this Agreement shall not constitute a waiver by
ODOT of that or any other provision.

This Agreement may be executed in several counterparts [facsimile or otherwise] all
of which when taken together shall constitute one agreement binding on all parties,
notwithstanding that all parties are not signatories to the same counterpart. Each
copy of this Agreement so executed shall constitute an original.

SIGNATURE PAGE TO FOLLOW

IN WITNESS WHEREOF, the parties hereto have set their hands as of the day and year
hereinafter written.
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The Oregon Transportation Commission on June 18, 2003, approved Delegation Order
No. 2, which authorizes the Director to approve and execute agreements for day-to-day
operations when the work is related to a project included in the Statewide Transportation
Improvement Program or a line item in the biennial budget approved by the Commission.

On November 10, 2004, the Director of the Oregon Department of Transportation
approved Subdelegation Order No. 2, in which the Director delegates to the Deputy
Director, Highways; the authority to approve and sign agreements over $75,000 when the
work is related to a project included in the Statewide Transportation Improvement Program
or in other system plans approved by the Gregon Transportation Commission such as the
Traffic Safety Performance Plan, or in a line item in the biennial budget approved by the
Director,

APPROVAL RECOMMENDED: STATE OF OREGON, by and through its
Department of Transportation
By 9/} % U

State Highway Maintenance Engineer By u \J ’DLU\

/ Deputy Direétor, Highways
Date % /'/ oy

Date_ {1APLoC
/-"'
By, ,(\44— |22k APPROVED AS TO FORM AND AS AN
Region 1" Manager AGREEMENT TO AGREE:
Date_ 3{30/¢k By ,Z { S A

Assistant Attorney General

Date 7/////
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AMENDMENT NUMBER 01
ODOT FLEXIBLE SERVICE AGREEMENT
Intergovernmental Agreement for Equipment and Services with
The Oregon Department of Transportation

The State of Oregon, acting by and through its Department of Transportation,
hereinafter referred to as “ODOT,” and the cities and counties which have signed on to
this Agreement, hereinafter referred to collectively as “Agencies,”, entered into an
Agreement on April 17, 2006. Said Agreement covers procedures for sharing road and
highway services, equipment and materials and to define legal relationships and
responsibilities for any services or equipment sharing between ODOT and any of the
Agencies.

it has now been determined by ODOT and Agencies that the Agreement referenced
above shall be amended to extend the term of the Agreement, correct and update
standard language, update contact information and update Exhibit A. Except as
expressly amended below, all other terms and conditions of the Agreement are still in
full force and effect.

ODOT Flexible Services Maintenance Agreement Signature Page shall deleted in
its entirety and replaced with the attached Revised ODOT Flexible Services
Maintenance Agreement Signature Page. All references to “ODOT Flexible
Services Maintenance Agreement Signature Page” shall hereinafter be referred to
as “Revised ODOT Flexible Services Maintenance Agreement Signature Page.”

Exhibit A, Work Order Authorization, shall be deleted in its entirety and replaced
with the attached Revised Exhibit A, Work Order Authorization. All references to
“Exhibit A, Work Order Authorization” shall hereinafter be referred to as “Revised
Exhibit A, Work Order Authorization.”

TERMS OF AGREEMENT, Paragraph 5, Page 3, which reads:

5. The term of this Agreement shall begin upon signature by ODOT and the first Party
to execute said Agreement and shall be in effect for a period of five (5) years. The
Agreement may be extended at that time by mutual consent of all parties in the form
of an amendment to this Agreement.

Shall be deleted in its entirety and replaced with the following:

5. a. The term of this Agreement shall begin upon the signature by ODOT and first
Party to execute this Agreement and shall terminate April 17, 2021.

b. Amendment No. 1 extends this Agreement for another ten (10) years, but
continued participation after April 17, 2011 by an individual Party will be viewed as



Agencies/ODOT
Agreement No. 20,656-01

terminated unless the Party has signed Amendment No. 1. No activity after April 17,
2011 shall be considered as billable under this Agreement without a Party’s
execution of this Amendment 1. After April 17, 2011, the Agreement may still be
extended by mutual consent of the Parties by signing Amendment No. 1, at any time
during the term established by Amendment No. 1. Any Party’s current Equipment
Sharing Catalogue already on file for this Agreement shall remain active if the Party
signs Amendment No. 1.

TERMS OF AGREEMENT, Paragraph 6, Page 3, which reads:

6.

This Agreement may be modified by mutual consent of all Parties and upon
execution of amendments to this Agreement stating said modifications. If the total
cost of any Work Order under this Agreement exceeds $100,000, the Department of
Justice must review and approve any amendments and/or Work Orders prior to
performance of any work. At no time shall total cost under this Agreement for
services provided to ODOT (including all Work Orders) exceed a total amount of
$4,000,000 per calendar year for an Agreement total of $20,000,000 without first
obtaining a fully executed amendment to this Agreement.

Shall be deleted in its entirety and replaced with the following:

6.

This Agreement may be modified by mutual consent of all Parties and upon
execution of amendments to this Agreement stating said modifications. If the total
cost of any Work Order under this Agreement exceeds $150,000, the Department of
Justice must review and approve any amendments and/or Work Orders prior to
performance of any work. At no time shall total cost under this Agreement for
services provided to ODOT (including all Work Orders) exceed a total amount of
$4,000,000 per calendar year for an Agreement total of $20,000,000 without first
obtaining a fully executed amendment to this Agreement.

SCOPE OF WORK, Paragraph 1, Page 3, which reads:

1.

ODOT’s District Managers, or their approved designees, may request services from
Agencies on an as-needed basis for work performed on ODOQOT-owned and
maintained highways and highway right of way. Service requests shall be a written
request in the form of a Work Order Authorization, attached hereto as Exhibit A and
made a part of this Agreement. The Work Order Authorization may be signed by
ODOT's District Manager, or their approved designee. Each Work Order
Authorization shall be issued pursuant to this Agreement and the provisions of this
Agreement shall be incorporated into each Work Order Authorization. Both parties
shall sign the Work Order Authorization before commencement of work.  Under
emergency conditions, the Work Order Authorization may be faxed. Both parties
shall sign the faxed Work Order Authorization before work begins. An original signed
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Work Order Authorization shall be completed and returned to the originating party
within ten (10) working days.

Shall be deleted in its entirety and replaced with the following:

1. ODOT's District Managers, or their approved designees, may request services from
Agencies on an as-needed basis for work performed on ODOT-owned and
maintained highways and highway right of way. Service requests shall be a written
request in the form of a Work Order Authorization, attached hereto as Revised
Exhibit A Work Order Authorization and made a part of this Agreement. The Work
Order Authorization may be signed by ODOT's District Manager, or their approved
designee. Each Work Order Authorization shall be issued pursuant to this
Agreement and the provisions of this Agreement shall be incorporated into each
Work Order Authorization. Both parties shall sign the Work Order Authorization
before commencement of work. Executed Work Order Authorizations shall be sent
by the originating party to Ted Miller, ODOT's Region 1 Operations Manager, 123
NW Flanders Street, Portland, OR 97209, Telephone: (503)731-8559;email:
Theodore.C.Miller@odot.state.or.us or assigned designee upon individual's
absence.

SCOPE OF WORK, Paragraph 2, Page 3, which reads:

2. Agencies may request services from ODOT on an as-needed basis for work
performed on city or county owned and maintained streets or roads and city or
county right of way. Service requests shall be a written request in the form of a
Work Order Authorization, as shown on Exhibit A. The Work Order Authorization
may be signed by the Agencies Public Works Director, Street Foreman, or their
approved designee. Each Work Order Authorization shall be issued pursuant to this
Agreement and the provisions of this Agreement shall be incorporated into each
Work Order Authorization. Both parties shall sign the Work Order Authorization
before commencement of work. Under emergency conditions, the Work Order
Authorization may be faxed. Both parties shall sign the faxed Work Order
Authorization before work begins. An original signed Work Order Authorization shall
be completed and returned to the originating party within ten (10) working days.
Upon execution of this Agreement, Agencies shall provide the names and titles of
the individuals authorized to sign the Work Order Authorizations to ODOT on the
signature page attached to this Agreement.

Shall be deleted in its entirety and replaced with the following:

2. Agencies may request services from ODOT on an as-needed basis for work
performed on city or county owned and maintained streets or roads and city or
county right of way. Service requests shall be a written request in the form of a
Work Order Authorization, as shown on the attached Revised Exhibit A Work Order
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Authorization. The Work Order Authorization may be signed by the Agencies Public
Works Director, Street Foreman, or their approved designee. Each Work Order
Authorization shall be issued pursuant to this Agreement and the provisions of this
Agreement shall be incorporated into each Work Order Authorization. Both parties
shall sign the Work Order Authorization before commencement of work. Upon
execution of this Agreement, Agencies shall provide the names and titles of the
individuals authorized to sign the Work Order Authorizations to ODOT on the
signature page attached to this Agreement. Executed Work Order Authorizations
shall be sent by the originating party sent to Ted Miller, ODOT's Region 1
Operations Manager, 123 NW Flanders Street, Portland, OR 97209, Telephone:
(503)731-8559; email: Theodore.C.Miller@odot.state.or.us or assigned designee
upon individual's absence.

REIMBURSEMENT INSTRUCTIONS, Paragraph 2, Page 4, which reads:

2.

Billings to ODOT shall be submitted to ODOT's Region 1 Operations/Maintenance
Manager at 123 NW Flanders St., Portland, OR 97204. Billings to Agencies shall be
submitted to the contact person and address provided on the individual Agency
signature page.

Shall be deleted in its entirety and replaced with the foliowing:

2.

Billings to ODOT shall be submitted to Ted Miller, ODOT’s Region 1 Operations
Manager, 123 NW Flanders Street, Portland, OR 97209, Telephone: (503) 731-
8559; email: Theodore.C.Miler@odot.state.or.us or assigned designee upon
individual's absence. Billings 1o Agencies shall be submitted to the contact person
and address provided on the individual Agency signature page.

EXPENDITURE AUTHORIZATION, Paragraph 1, Page 4, which reads:

1.

All Parties certify, at the time this Agreement is executed, that sufficient funds are
available and authorized for expenditure to finance costs of this Agreement within
their current appropriation or limitation of their current biennial budget. No Party
shall be indebted or liable for any obligation created by this Agreement in excess of
the debt limitation as stated in Article X|, Section 7, of the Oregon Constitution. No
Party shall assume any debts of the other Parties in violation of Article Xi, Section 8,
of the Oregon Constitution.

Shall be deleted in its entirety and replaced with the following:

1.

Agencies certify, at the time this Agreement is executed, that sufficient funds are
available and authorized for expenditure to finance costs of this Agreement within
their current appropriation or limitation of the current biennial budget. No Party shall
be indebted or liable for any obligation created by this Agreement in excess of the
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debt limitation as stated in Article XI, Section 7, of the Oregon Constitution. Agencies
shall not be indebted or liable for any obligation created by this Agreement in excess
of the debt limitation of Article XI, Section 10, of the Oregon Constitution.

EQUIPMENT AND SERVICES, Paragraph 9, Page 6, which reads:

9. The Parties shall maintain accurate and up-to-date records of all rentals of
equipment and operators. Said records will be kept available for inspection by
representatives of each Party for a period of three years following termination of this
Agreement.

Shall be deleted in its entirety and replaced with the following:

9. All Parties shall maintain accurate and up-to-date records of all rentals of equipment
and operators. Said records will be kept available for inspection by representatives
of each Party for a period of six (6) years following termination of the Agreement.

Insert new EQUIPMENT AND SERVICES, Paragraph 11, to read as follows:

11.The user is responsible for any damage to rented equipment reasonably considered
to be beyond normal wear and tear.

GENERAL PROVISIONS, Paragraph 3, Page 6, which reads:

3. The Parties acknowledge and agree that each of the other Parties, the Oregon
Secretary of State's office, and the federal government and their duly authorized
representatives shall have access to such fiscal records and other books,
documents, papers, plans and writings of each Party that are pertinent to this
Agreement to perform examinations and audits and make excerpts and transcripts.
The Parties shall retain and keep all files and records for a minimum of three years
following termination of the Agreement.

Shall be deleted in its entirety and replaced with the following:

3. The Agencies acknowledge and agree that ODOT, the Oregon Secretary of State's
office and the federal government and their duly authorized representatives shall
have access to the books, documents, papers, and records of the Agencies which
are directly pertinent to the specific Agreement for the purpose of making audit,
examination, excerpts and transcripts for a period of six (6) years after final
payment. Copies of applicable records shall be made available upon request.
Payment for costs of copies is reimbursable by ODOT.

GENERAL PROVISIONS, Paragraphs 8 and 9, shall be deleted their entirety and
shall be identified as RESERVED.
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GENERAL PROVISIONS, Paragraph 10, Page 8, which reads:

10.All employers under this Agreement are subject employers under the Oregon
Workers' Compensation Law and shall comply with ORS 656.017, which requires
them to provide Workers’ Compensation coverage for all their subject workers,
unless such employers are exempt under ORS 656.126. All employers shall ensure
that each of its contractors complies with these requirements.

Shall be deleted in its entirety and replaced with the following:

10. All employers, including the Agencies, that employ subject workers who work under
this Agreement in the State of Oregon shall comply with ORS 656.017 and provide
the required Workers’ Compensation coverage unless such employers are exempt
under ORS 656.126. Employers Liability insurance with coverage limits of not less
than $500,000 must be included. The Agencies shall ensure that each of its
contractors complies with these requirements.

Insert new GENERAL PROVISIONS, Paragraphs 17 through 22, to read as follows:

17.1f any third party makes any claim or brings any action, suit or proceeding alleging a
tort as now or hereafter defined in ORS 30.260 ("Third Party Claim") against ODOT
or any other Party or Parties with respect to which the other Party may have liability,
the notified Party must promptly notify the other Party in writing of the Third Party
Claim and deliver to the other Party a copy of the claim, process, and all legal
pleadings with respect to the Third Party Claim. Each Party is entitled to participate
in the defense of a Third Party Claim, and to defend a Third Party Claim with
counsel of its own choosing. Receipt by a Party of the notice and copies required in
this paragraph and meaningful opportunity for the Party to participate in the
investigation, defense and settlement of the Third Party Claim with counsel of its
own choosing are conditions precedent to that Party's liability with respect to the
Third Party Claim.

18.With respect to a Third Party Claim for which ODOT is jointly liable with any other
Party or Parties (or would be if joined in the Third Party Claim ), ODOT shall
contribute to the amount of expenses (including attorneys' fees), judgments, fines
and amounts paid in settlement actually and reasonably incurred and paid or
payable by the Agency in such proportion as is appropriate to reflect the relative fault
of ODOT on the ane hand and of the Agency on the other hand in connection with
the events which resuited in such expenses, judgments, fines or settlement
amounts, as well as any other relevant equitable considerations. The relative fault of
ODOQT on the one hand and of the Agency on the other hand shall be determined by
reference to, among other things, the Parties' relative intent, knowledge, access to
information and opportunity to correct or prevent the circumstances resulting in such
expenses, judgments, fines or settlement amounts. ODOT’s contribution amount in
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any instance is capped to the same extent it would have been capped under Oregon
law, including the Oregon Tort Claims Act, ORS 30.260 to 30.300, if the ODOT had
sole liability in the proceeding.

19, With respect to a Third Party Claim for which any other Party or Parties is jointly
liable with ODOT (or would be if joined in the Third Party Claim), the Party or Parties
shall contribute to the amount of expenses (including attorneys' fees), judgments,
fines and amounts paid in settlement actually and reasonably incurred and paid or
payable by the ODOT in such proportion as is appropriate to reflect the relative fault
of the Party or Parties on the one hand and of ODOT on the other hand in
connection with the events which resulted in such expenses, judgments, fines or
settlement amounts, as well as any other relevant equitable considerations. The
relative fault of the Party or Parties on the one hand and of ODOT on the other hand
shall be determined by reference to, among other things, the Parties' relative intent,
knowledge, access to information and opportunity to correct or prevent the
circumstances resulting in such expenses, judgments, fines or settlement amounts.
The Agency's contribution amount in any instance is capped to the same extent it
would have been capped under Oregon law, including the Oregon Tort Claims Act,
ORS 30.260 to 30.300, if it had sole liability in the proceeding.

20.The Parties shall attempt in good faith to resolve any dispute arising out of this
Agreement. In addition, the Parties may agree to utilize a jointly selected mediator or
arbitrator (for non-binding arbitration) to resolve the dispute short of litigation.

21.The Agencies shall require any contractor(s) and subcontractor(s) that are not units
of local government as defined in ORS 190.003, if any, to indemnify, defend, save
and hold harmless the State of Oregon, Oregon Transportation Commission and its
members, Department of Transportation and its officers, employees and agents from
and against any and all claims, actions, liabilities, damages, losses, or expenses,
including attorneys' fees, arising from a tort, as now or hereafter defined in ORS
30.260, caused, or alleged to be caused, in whole or in part, by the negligent or
willful acts or omissions of Agencies’ contractor or any of the officers, agents,
employees or subcontractors of the contractor( "Claims"). It is the specific intention
of the Parties that ODOT shall, in all instances, except for Claims arising sotely from
the negligent or willful acts or omissions of ODOT, be indemnified by the contractor
and subcontractor from and against any and ail Claims.

22. Any such indemnification shall also provide that neither the Agencies’ contractor and
subcontractor nor any attorney engaged by Agencies” contractor and subcontractor
shall defend any claim in the name of the State of Oregon or any agency of the State
of Oregon, nor purport to act as legal representative of the State of Oregon or any of
its agencies, without the prior written consent of the Oregon Attorney General. The
State of Oregon may, at anytime at its election assume its own defense and
settlement in the event that it determines that Agencies’ contractor is prohibited from






REVISED
ODOT Flexible Services Maintenance Agreement Signature Page

IN THE WITNESS WHEREOF, Clackamas County Service District No. 1 (Party) has
caused THIS AGREEMENT to be executed by its duly authorized representatives as
the date of their signatures below:

Signature of Officer Date Officer’s title
Signature of Officer Date Officer’s title
Signature of Counsel Date Counsel’s title

Name and Title of the Agency’s Authorized Signer for Work Orders:
Ron Wierenga, Surface Water Manager

Address: 150 Beavercreek Road, Suite 430
Oregon City, OR 97045

Phone: (503) 742-4581 Fax:

Email: rwierenga@clackamas.us

Name, Title, Address, Phone and email of additional contact for coordination of this
Agreement and/or Work Order Authorizations:

Greg Eyerly, Operations Manager
15941 Agnes Ave., Oregon City OR 97045
(503) 557-2802 geyerly@clackamas.us

Agency’s maximum annual total obligation, if different than established
in Reimbursement Instructions, Paragraph 4, shall be $150,000 annually
for a contract cumulative total to November 1, 2021 not-to-exceed

$750,000.

Send the original Agreement Signature Page (this page), and the Equipment
Sharing Catalog (See: page 2, revised paragraph 5) or Updates to:
Theodore C. Miller, ODOT Region 1 Operations/Maintenance Manager
ODOT Region 1, 123 NW Flanders Street, Portland, OR 97209,

Telephone: (503)731-8559, Email: Theodore.C.Miller@odot.state.or.us
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REVISED
ODOT Flexible Services Maintenance Agreement Signature Page

IN THE WITNESS WHEREOF, the Surface Water Management Agency of
Clackamas County (Party) has caused THIS AGREEMENT to be executed by its
duly authorized representatives as the date of their signatures below:

Signature of Officer Date Officer’s title
Signature of Officer Date Officer’s title
Signature of Counsel Date Counsel’s title

Name and Title of the Agency’s Authorized Signer for Work Orders:
Ron Wierenga, Surface Water Manager

Address: 150 Beavercreek Road, Suite 430
Oregon City, OR 97045

Phone: (503) 742-4581 Fax:

Email: rwierenga@clackamas.us

Name, Title, Address, Phone and email of additional contact for coordination of this
Agreement and/or Work Order Authorizations:

Greg Eyerly, Operations Manager
15941 Agnes Ave., Oregon City OR 97045
(503) 557-2802 geyerly@clackamas.us

Agency’s maximum annual total obligation, if different than established
in Reimbursement Instructions, Paragraph 4, shall be $150,000 annually
for a contract cumulative total to November 1, 2021 not-to-exceed
$750,000.

Send the original Agreement Signature Page (this page), and the Equipment
Sharing Catalog (See: page 2, revised paragraph 5) or Updates to:
Theodore C. Miller, ODOT Region 1 Operations/Maintenance Manager
ODOT Region 1, 123 NW Flanders Street, Portland, OR 97209,
Telephone: (503)731-8559, Email: Theodore.C.Miller@odot.state.or.us
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ACCEPTANCE OF TERMS AND ACTION APPROVED BY ODOT: | acknowledge and certify that the work in
this Work order authorization is within the scope of work of the original Agreement.

ODOT's 2_ District Manager Date

ACCEPTANCE OF TERMS BY LOCAL AGENCY:

Name / Title Date

APPROVED AS TO LEGAL SUFFICIENCY: if work exceeds $150,000, signature required

Assistant Attomey General Date

cc: ODOT R1 Maintenance District # 2_ Manager
Ted Miller, ODOT's Region 1 Operations/Maintenance Manager, 123 N.W, Flanders St., Portland, OR 97209
Support Service, Procurement Office (OPO) for General Files

EXHIBIT A

Work Order — Local Agency
Rev. 04-07-2011






